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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA
CIVIL ACTION

NANCY A. PAYTON, et al.

Civil Action No. 01-55
vs.

KATHERINE HARRIS, et al.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFFS’
MOTION FOR CLASS CERTIFICATION AND PERMANENT INJUNCTION

L. Introduction.

This is a class action against.Flo.rida govermnent'off'icials by Florida voters who reside
and vote in the fifteen counties with voting ﬂrstems that employ.pre-scored punch cards for the
recording and tallying of-vetes in elections. .These systems are commonly known as
“Votomatic,” which is théf original and most common brand of pre-scored punch card voting
systems. The Votomatic system is inherently defective and rout_inely disenfranchises tens of
thousands of Florida voters in the fifteen counties. This ro.utin'e;* disenfranchisement violates
Plaintiffs’ rights to equal protection and due process uﬁdér ‘.che United States and Florida
Constitutions. Moreover, Defendants>actions permitting-and/or requiring the continued use of
the Votomatic has violated and continues to violate Florida statutory law. Because there are
constitutional and statutory violations, discontinuing the use of the Votomatic is not a matter of

legislative or administrative discretion to be taken if and when the Defendants see fit to (1)




devise a remedy, (2) appropriate the many millions of dollars required to replace the defective
voting machines, and (3) implement their voluntary and revocable remedy. Rather, the
constitutional and statutory violations make this issue a matter of judicially-enforceable right.

Plaintiffs now move for class certification and a permanent injunction. This case is ideal
for prompt trial on the merits: there are very few factual issues in this litigation, no discovery is
necessary, and the relevant facts and legal argument can be accommodated in a short {2-3 day)
non-jury trial. In exchange for a prompt trial on the merits, Plaintiffs will waive their right to a
jury trial and will not seek a preliminary injunction.

Time is of the essence. Local elections have already been held this month on the
defective Votomatic devices and scores of such local elections will be occuring on an almost
continual basis throughout 2001, See 2001 Election Dates, Fla:Dep’t State, Div. Elecs., (Exh.
A) (listing election dates of Feb. 27, March,6, March 13, March 20, April 4, April 17, Apn! 18,
May 1, May 8, May 15, May 22, Sel.:at. 1.1, Oct. 9; Oct, 30, Nov. 6, Nov. 13, Dec. 4, and Dec. 11,
2001, among others). Additionally, the stat?lide primaries t1.1at will be held in September, 2002
are less than seventeen months away. JAs th.e"Govemor’s Task Force on Election Procedures,
Standards and Technology, recently recognized, to achieve this-objeetive requires prompt action.
The use of the Votomatic in fthese local and statewide elections violates Florida statutory law and
the state and constitutional rights of Plaintiffs and the Class.

Plaintiffs request a hearing at thetearliest _pgssililé Io.ﬁportunity and for an order certifying
the class. Plaintiffs further request a prompt non-jury trial-and, thereafter, an order (1) declaring
that Defendants have violated state statutory law and have further violated the state and federal

constitutional rights of Plaintiffs and the Class, (2) enjoining the County Defendants from all
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further use of the Votomatic, (3) requiring Defendants Harris and Roberts to decertify pre-scored
punch card voting systems, and (4) providing such other relief as necessary to prevent statutory
violations and protect Plaintiffs’ constitutional rights.

I1. Factual Background.

Fifteen Florida counties use the Votomatic system for the casting and counting of votes.
See Expert Report of Dr. Allan J. Lichtman (Exh. B) at Table 2; see also Fla. Sec. State, Voting

Systems, hitp://election.does state/ N/us/votemeth/cvs.shtml.! The governing bodies and election

officials of those fifteen countics are Defendants in this case. Nine counties use the Datavote, a
punch card system that does not use pre-scored holes, i.e., it lacks chad.? Fifteen counties use
optical scan systems with central counting; twenty-six use optical scan systems with precinct
counting; one county uses lever machines; and one county uses paper ballots. Lichtman Report
(Exh. B) at Table 2. Fifty-nine percent (59"/9) of Florida voters are in‘Votomatic counties, one
percent {1%) in Datavote counties, ﬁve ;.)ercent (5%) in optical scan (central) counties, thirty-four
percent (34%) in optical scan-(precinct) cou.gies, and one percent(1%) in lever machine and
paper ballot counties. /d.

In the Votomatic éystem, voters must punch a hole in apre-scored computer punch card
with a stylus. The voter inserts the computer card into 2 hollow mechanical holder. A hinged

booklet is attached to the mechanical holder and the pages of the booklet are crimped to a hinge.

The holder and booklet device permits the exposure 0f u'o.rily. one row of the punch card to the

! As used herein “Votomatic™-refers to all systems using prescored punch cards.

? Upon information and belief, Volusia County-not a Defendant—formerly used a type of
Datavote system that entailed pre-scored punch cards.
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view of the voter per page of the booklet. As the pages are tuned, a different row of the punch
card is exposed for each page. All voting information and instructions are presented on the pages
of the booklet and thus the némes of the candidates and the issue choices must be positioned on
the pages so that each is next to the appropriate voting location on the card. The card itself bears
no printed information other than the numbers assigned to each hole. See Saltman, infra, (Aug.,
1988) (Exh. J) at 31-32.

A. The Expert Report of Dr. Allan J. Lichtman

Plaintiffs have retained an expert in mathematical analysis of historical data, Dr. Allan J.
Lichtman, to provide information and opinion testimony to the Court regarding unrecorded
votes. Dr. Lichtman received his PhD from Harvard University in 1973 and is an expert in
political history, voting analysis and historical and quantitative methodology. /d. at 2-3. Dr.
Lichtman has worked as an expert witness fgr various plaintiffs and defendants in more than
sixty voting rights cases. /d. at.3. His e.xpert report is.attached hereto, as Exhibit B.

Dr. Lichtman has analyzed the recor%ed and unrecorded votes in the year 2000
presidential election in Flerida and conducte;c; regressiomianalyses using twenty-one different
variables such as age, inci?me, education, poverty, literacy, home-ownership, race, ethnicity, etc.
Dr. Lichtman’s report verifies the well-publicized failure-of the Yotomatic machines and
concludes that the type of voting.system,used in Florida counti'e.:s accounts for wide disparities in
unrecorded votes from county to county.in F_lgr-@da._ ' |

The numbers in Dr. Lichtman’s report are stark: seventy-eight percent (78%) of
unrecorded votes were in Votomatic counties (140,000 out of 180,000) even though these

counties included only 59% of the ballots cast in Florida. /d. at 7-8. Counties with optical
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scanning technology recorded by precinct rejected only 0.9% of ballots but Votomatic counties
rejected 3.9% of ballots, more than four times as many. /d. at 73 This difference is “statistically
significant at levels well beyond the most stringent standards used in social science.” Id. at 12
Moreover, when Dr. Lichtman ran a regression analysis to control for the influence of twenty-
one sociological factors, the results were “remarkably unchanged,” i.e., the type of machine used
by the county is a critical factor that influences the level of vote rejection. See id. at 9.

Dr. Lichtman concludes:

The results have profound implications for the disenfranchisement of Florida’s

voters in the presidential election of 2000. The regression estimates indicate that

for every thousand voters who voted in Votomatic counties as opposed to counties

using optical scanning methods recorded by precinct, some 25 to 28 additional
voters, on average, lost their opportunity to cast a legally recorded ballot.

Id. at 13. Further,

if votes in Votomatic counties had been cast under optical scanning technology
recorded by precingt, the pumber of unrecorded votes would have plummeted by
more than 90,000, from:slightly more than 1140,000,t0 about 50,000, a 64 %
reduction. . . . Regression estimates indicate that'in Votomatic counties alone
more than 90,000 voters weke disenjﬁanchised by inferiortechnology.

Id. at 16 (emphasis in original).’

3 Counties using Datavote and optical scan with central'eounting had even higher rates of
rejected ballots. However, in ‘approaching the problem of punchcard voting in Florida it is
significant that Datavote accounts for a small portion of Florida voters - less than one percent.

With respect to the significant problem presented by central counting of optical scan
ballots, it is important to note that opticél-sca.nning systems easily can be modified from central
counting to precinct counting. See Revitalizing Democracy in Florida: The Governor’s Task
Force on Election Procedutes, Standards and Technology (Final Report of March 1, 2001) (Exh.
C) at 39 (counting using optical scan systems with central counting “should be able to convert to
precinct level tabulation easily.”).

4 Dr. Lichtman undertook both weighted and unweighted regression analyses for each of
the three sets of votes he examined: total unrecorded votes, undervotes, and overvotes. Because

_5-




Dr. Lichtman’s report also breaks down this analysis into rates of undervoting and
overvoting. Votomatic counties rejected 1.5% of ballots as undervotes, which is five times the
rejection rate for counties with optical scanning technology recorded by precinct. Id. at 17’
The regression analysis controlling for the twenty-one sociological variables again shows that it
is the machine type that causes the difference. Id. at 19-21. If optical scanning with precinct
counting had been used in the 2000 clection in Florida in all the counties that used Votomatic,
the number of undervotes would have fallen by nearly 45,000, from approximately 56,000 to
approximately 11,000, an 80 percent reduction. Id. at 21.

With respect to overvoting, counties using Votomatic rejected 2.3 9%, of ballots, nearly six
times the rejection rate for counties with optical scanning technology recorded by precinct. Dr.
Lichtman’s report states that “[a]verall, in the state of Florida 79% of overvotes were in
Votomatic counties (about 85,000 of 107,009 ove_:rvotes statewide), even though these counties
included only 63 % of all ballots cast in. the 'S4 counties that.tallied oyervotes.” Id. at 23. The
regression analysis again shows that it is th?nachine type th;t causes the difference. Id. at 26.
If votes in Votomatic counties had been cas.t"under optical scanning technology recorded by

precinct, the number of unrecorded overvotes would have fallen by-approximately 55,000, from

the weighted analyses, whichlaccount for the differences in the number of ballots case in each
county, are more accurate, see id. at 16, only the weighted results are discussed herein.

5 Datavote counties also showeda relatively: hig}i réjection rate for undervotes (0.9%),
though not nearly as high'as Votomatic counties; but the Datayote results are less reliable
because only two of nine Datavote counties kept separate talliesof undervotes. Id at 17.

There is little difference between the undervote rates in optical scan counties recorded by
precinct versus optical scan counties recorded centrally. Id. at 17. That is because the precinct-
recording feature only provides a voter with the opportunity to correct an overvote, not an
undervote.
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