





are presently before the Court on defendants’ motion to dismiss For failure to
state a cause of action. The Court would note that those defendants who are
litigating jurisdictional issues have not joined in the within motion and have
reserved their jurisdictional objections.

The legal standards for consideration of a motion o dismiss for failure to
state a cause of action are well established. The Court must determine whether
the party opposing dismissal has stated a cause of action. Jay Edwards, Inc. v.
Baker, 130 N.H. 41, 44-45 (1887). The Court must also determine whether the
allegations contained in the pleadings are reasonably susceptible of a

construction that would permit granting of relief.  Rounds v, Standex

international, 131 N.H. 71, 74 (1988). In considering a motion to dismiss, the
factual aliegations of the party opposing the motion to dismiss are assumed to be
true and all reasonable inferences drawn from the factual allegations are

construed most favorably to that party. Provencal v. Vermont Mutual Insurance

Co., 132 N.H. 742, 745 (1990), Graves v. Estabrook, 148 N.H. 202, 203 (2003).

“The court will not, however, assume the truth or accuracy of any allegations
which are not well-pleaded, including the statement of conclusions of fact and

principles of law." ERG v. Barnes, 137 N.H. 186, 190 (1983) (internai citations

omitted). If facts as alleged would constitute a basis for the granting of legal

relief, a motion to dismiss should be denied. LaRoche v. Doe, 134 N.H. 562, 564

(1991).



With these principles in mind, the Court turns 1o the pending issues. The
defendants assert that four of the State's seven claims must be dismissed. The

Court addresses each of the State's claims in turn.

Strict Liability (Counts | and i)
The defendants argue that Counts | and H must fail because the State

does not allege that its asserted injury arises from the use of MTBE and/or
gasoline containing MTBE, and, therefore, that the State has failed to make a
valid claim for strict products liability. Further, the defendants allege that when
the State claims that, as a bystander, it is a consumer of MTBE, and is therefore
entitied to bring this products liability claim, it improperly expands the definition of
"consumer” and that the State should be classified as a third party bystander.
Because New Hampshire does not recognize bystander liability claims, the
defendant argues Counts | and Ii should be dismissed. Finally, the defendants
assert they are not strictly or jointly and severally liable for the expenses incurred
by the State. Thus, the defendants claim the State's Counts | and Hl fail to state a
basis for the granting of legal relief. |

The State responds that Counts | and Il properly allege product liability
claims against the defendants under defective design and failure to warn
theories. Specifically, the State argues it has asserted injury from MTBE by
stating in its SAC that "MTBE contaminates the environment through a variety of
consumer and commercial uses of gasoline containing it" Plaintiffs Memo. of

Law in Support of its Obj. to Def.'s Mot. to Dismiss, 2 {quotations omitted).



Further, the State alleges, "New Hampshire law permits injured bystanders to
recover in strict products fiability and extends manufacturers' liability to all
foreseeable uses of their products.” Id. (citations omitted). In addition, the State
asserts that the defendants are strictly and jointly and severally liable for the
expenses it has incurred.

Under certain circumstances, the New Hampshire Supreme Court has
allowed plaintiffs to brings actions for damages based upon principles of strict
liabifity when requiring a plaintiff to prove negligence on the part of a party would

otherwise impose an impossible burden. Buitrick v. Arthur Lessard & Sons. Inc.,

110 N.H. 36, 39 (1969). “Legal liability is said to be strict when it is imposed
even though the defendant has committed no legal fault consisting of the

violation of a common law or statutory duty." Bagley v. Controlied Environment

Corp., 127 N.H. 556, 558 (1986).

in adopting strict liability for design defects the New Hampshire Supreme
Court stated: "The basis for the present rule of strict liability is the ancient one of
the special responsibility for the safety of the public undertaken by one who
enters into the business of supplying human beings with products which may
endanger the safety of their persons and property, and the forced reliance upon
that undertaking on the part of those who purchase such goods." Buttrick, 110

N.H. at 39 (citations and quotations omitied). The Court further clarified Buttrick

by noting: "What was crucial in this court's policy analysis was the recognition
that the need to establish traditional legal fault in certain products liability cases

had proven to be, and would continue to be, a practically impossibie burden.”



Bagley, 127 N.H. at 560 (citation omifted). Further, the Supreme Court
"decline[s] to impose strict liability in the absence of any demonstration that the
requirement to prove legal fault acts as a barrier to otherwise meritorious claims."
Id. at 560.

Turning to Count 1, a plaintiff bringing a product liabilities claim based on
defective design must prove: "(1) that the design of the product created a
defective condition unreasonably dangerous to the user; (2) that the condition
existed when the product was sold by a seller in the business of seliing such
products; (3) that the use of the product was reasonably foreseeable by the
manufacturer; and (4) that the condition caused injury o the user or user's

property.” Trull v. Volkswagen of America, Inc., 145 N.H. 259, 264 (2000)

{citation omitted).

Here, Count | of the State's claim sufficiently meets the four Trull factors.
First, the State has alleged that MTBE quickly contaminates groundwater,
causing significant adverse health effects to the public. See SAC 1Y 34.
Second, the State asserts that dangerous properties of MTBE existed at the time
when the defendants caused gasoline cqntaining MTBE to enter into New
Hampshire's stream of commerce. id. at § 5. Third, the State maintains that the
defendants knew, or shouid have known, that the gasoline distribution system in
the State contained leaking storage and delivery systems, and that MTBE is
more readily released from such systems than other constituents of gasoiine. id.
at  22. Fourthly, the State argues that MTBE contamination has damaged its

property, the waters of New Hampshire.



The Court is not persuaded by the defendants' arguments that the State's
claims would be precluded because New Hampshire does not allow claims of
bystander liability. The Court notes that RSA 481:1 (2007) provides:

The general court deciares and determines that the

water of New Hampshire whether located above

ground or below ground constitutes a limited and,

therefore, precious and invaluabie resource which

should be protected, conserved and managed in the

interest of present and future generations. The state

as irustee of this resource for the public benefit

deciares that it has the authority and responsibility to

provide careful stewardship over all the waters lying

within its boundaries.
The State, thus, holds the waters of New Hampshire in trust for the public.
Accordingly, the State properly alleges that the defendants may be sought to be
held tiable for damage to the State's waters. The Court is not persuaded that the
State's interests in its water are akin to those of a bystander.

Likewise, Count | of the State's claim regarding the defendants’ alleged
failure to warn of its defective product has been properly pled. In a products
liability case under a failure to wamn theory, the plaintiffs must provide "sufficient
evidence for a reasonable person to conclude that the defendant's failure to warn

proximately caused the plaintiffs damage." Brookline School Dist. v. Bird, inc.,

142 N.H. 352, 356 (1997). "An actor's negligent conduct is a proximate cause if
it is a substantial factor in bringing about the harm.” Ild. at 355 (quotations and
citations omitted). Here, the State meets this requirement by alleging that when
New Hampshire opted into the Reformulated Gasoline Program ("RFG") the
defendants had information which suggested dangers of using MTBE as an

oxygenate in gasoline, but failed to provide this information to the State. SAC



63. Further, the State alleges that in addition to failing to warn customers,
retailers and regulators of the asserted dangers, the defendants also failed to
take precautions to ensure that MTBE was transported and stored safely. Id.
73. The State argues that as a proximate result of the defendants’ failure to
warn, MTBE has contaminated the waters of New Hampshire. id. § 81.
Therefore the State sufficiently raised these issues under Counts | and li.

Finally, the New Hampshire Supreme Court has heid "that two or more
tortfeasors may be jointly and severally liable where their negligence, through
their independent acts, produces a single indivisible injury.” ld at 266 (citation
omitted). "Consequently, the defendants should bear the burden of apportioning
their respective liability once the plaintiffs have made a prima facie showing that
the defendants’ conduct contributed as a proximate cause to the harm suffered.”
Id. (citation omitted). Because the United States District Court for the Southern
District of New York, Scheindlin, J., has presided over the MTBE Multi-District
Litigation (MDL) related to this present matter, the Court has reviewed and
considered of orders of that Court regarding the present issues.

in the MDL, the United States District Court applied a theory of
“commingled product” market share liability. The District Court found that theory
appropriate when: "a plaintiff can prove that certain gaseous or liquid products
(e.g., gasoline liquid propane, alcohol) of many suppliers were present in a
completely commingied or blended state at the time and place that the risk of
harm occurred, and the commingled product caused a single indivisible injury...”

id. at 377-378. "Under such a theory, defendants would be severally liable



because joint and several liability is unjust where there are so large & number of
actors, each of whom contributed a reiatively small and insignificant part of the
total harm, that the application of the rule of joint and several liability may cause
disproportionate hardship to defendants." id. at 378,

The United States District Court explained New Hampshire's burden
shifting approach by noting: "The court chose to place the burden on defendants
rather than plaintiffs because the plaintiffs otherwise would have been relegated
to an almost hopeless state of never being able to succeed against a defective
designer.” Inre MTBE, 379 F.Supp.2d 348, 414 (S.D.N.Y. 2005) {guotations and
citations omitted). The District Court further notes: “the court was persuaded by
policy reasons not to place a practically impossible burden on injured plaintiffs."
id. (quotations and citations omitted).

While acknowledging New Hampshire's reticence to apply a risk spreading
approach to claims of liability, the District Court noted: "Although the state's
highest court has expressed disapproval of risk-spreading among manufacturers,
it has done so only when the redistribution of risks and costs would occur without
fault or responsibility so as to impose absolute liability on manufacturers. Id. at
415 (citations omitted). Thus, the United States District Court indicated its belief
that New Hampshire would apply a collective liability theory to MTBE defendants.
id. at 416. This Courtis persuaded by the analysis of the District Court.

"Collective liability theories presume that all defendants breached a duty to
the plaintifis.”" Inre MTBE, 379 F.Supp.2d at 416. In the present case, because

all of the defendants are alleged to have manufactured, created, or marketed the



same defective product, if proven, "they would not be without fault or
responsibility because they would have created a risk of harm to the general
public.” |d. "Therefore, the limitations on strict liability do not eviscerate the
general tendency of New Hampshire courts to construct judicial remedies for
plaintiffs who would be left without recourse due to impossible burdens of proof."
Id. Therefore, this Court, as was the United States District Court, is "persuaded
that the New Hampshire Supreme Court would apply theories of collective liability
because plaintiffs cannot identify which defendant's fungible product caused the
contamination of their water supply.” Id.

Burden shifting in product liability cases may be considered in limited
circumstances in New Hampshire. See Trull, 145 N.H. 259. The State has met
the criteria as outlined by the United States District Court. Therefore, the

defendants’ motion to dismiss Counts 1 and 1l is denied.

Nuisance (Count lib)

The defendants submit that the State's public nuisance ciaim asserted in
Count 11l should be dismissed because it does not involve the use of any real
property. Further, the defendants argue that the public nuisance claim must be
dismissed because the State has not alleged site-specific injury or that the
defendants can control the property at issue. Defendants add that New
Hampshire's legislature and administrative agencies have directly and specifically

addressed the presence of and the need to remediate MTBE, leaving public

10



nuisance claims without a role in this case. Lastly, the defendants argue that
niuisance is not an amorphous, no fauit tort.

The State argues that the defendants’ negligent and reckless behavior has
resulted in the contamination: of the State's water resources, thereby creating a
public nuisance. The State maintains, "each defendant has, at alt times relevant
to this action, caused, maintained, participated in and/or assisted in the creation
of such public nuisance.” See SAC ¥ 123.

Under New Hampshire law, a public nuisance is "an unreasonable

interference with a right common to the general public." Robie v. Lillis, 112 N.H.

492, 495 (1972). Further, a public nuisance is "behavior which unreasonably
interferes with the health, safety, peace, comfort or convenience of the general
community.” id. "Essential to a finding of either a public or a private nuisance is
a determination that the interference complained of is substantial” Id.
Substantial harm is that in excess of the customary interferences a land user
suffers in an organized society.” Id. "However, not every intentional and
substantial invasion of a person's interest in the use and enjoyment of land is
actionable.” id. at 496,

“Life in organized society ... invoives an unavoidable clash of individual
interests.... Each individual in a community must put up with a certain amount of
annoyance, inconvenience, and interference, and must take a certain amount of
risk in order that all may get on together ... Robie, 112 N.H. at 486. "The law of
torts does not attempt to impose liability ... in every case where one person's

conduct has some detrimental effect on another." |d.

ik



in New Hampshire, "a nuisance arises from the use of property, either

actively or passively, in an unreasonable manner.” Sheay. City of Portsmouth,

98 N.H. 22, 27 (1853). "Liability for common law nuisance may be established if
the landowner knew or had reason to know that a public nuisance existed." State
of New Hampshire v. Charpentier, 126 N.H. 56, 62 (1985).

Plaintiff and defendants disagree on the influence that the case of United
States v. Otiati & Goss, Inc., 630 F.Supp. 1361 (D.N.H. 1985), should have on

the matters at bar. The State asserts that Oftati extends public nuisance

principles to non-landowners, aliowing the State to bring a public nuisance claim
against the defendants in their capacity as manufacturers, marketers and
distributors of MTBE and/or gasoline containing MTBE. The defendants assert
that Ottati is distinguishable because in Ottati the defendant knew about, and
controlled, the public nuisance causing activity.

In the MDL, the United States District Court had noted "the Qttati court
sustained the common law nuisance claim against non-property owning water
generators by relying on a specific public nuisance statute that provided for a
cause of action against them." In re;: MTBE, 379 F.Supp2d at 417 (quotations
omitted). Finding that the New Hampshire plaintiffs did not assert a statutory
nuisance claim, the District Court granted the defendants’ motion to dismiss. Id.

Additionally, "liability for damage caused by a nuisance turns on whether
the defendants were in control over the instrumentality alleged to constitute the
nuisance, either through ownership or otherwise." City of Manchester v. Nat.

Gypsum Company, 637 F.Supp. 646, 656 (D.R.1 1986) (applying New Hampshire

12



law) (citation omitted). "If the defendants exercised no control over the
instrumentality, then a remedy directed against them is of little use." Id.
"Although defendants need not control the nuisance at all times, they must have,

minimally, controlled the nuisance at the time of the damage." State of Rhode

isiand v. Lead Industries Association, Inc.. et al., 951 A.2d 428, 450 (R.l. 2008)

(holding that public nuisance claims must be dismissed where State failed to
alilege that defendant manufacturers were in control of lead pigment at the time it
caused harm to the children and that claims against the manufacturers are more
appropriately placed in products liability rather than public nuisance).

Here, the State has not provided any statutory grounds for its public
nuisance claim. Also, the Court is not persuaded by the State's argument that
control is not an element in New Hampshire public nuisance law.

The defendants are alleged to be manufacturers, marketers and
distributors of MTBE and/or gasoline containing MTBE. The State does not
sufficiently alleged that the defendants maintained requisite minimal control of
the product when the public nuisance is said to have occurred. To seek to hold
defendants liable on a public nuisance claim absent sufficient control of the
product at issue would be to extend nuisance faw beyond its limits as recognized
in this jurisdiction. Therefore, the defendants' motion to dismiss Count Ill is

granted.

13



Trespass

The defendants argue that the State's trespass claim must be dismissed
because the State has not alleged an intentional invasion of the State’s property.
The State asserts that it is the steward of the waters within the State of New
Hampshire, which it holds in trust for the benefit of the public. The State argues
that each of the defendants, in their respective capacities as a manufacturer,
refiner or marketer of MTBE or gasoline containing MTBE, knew with substantial
certainty that MTBE would contaminate the waters of the State.

Under New Hampshire law, a trespass constitutes an intentional invasion

of the property of another. Moulton v. Groveton Papers Co., 112 N.H. 50, 54

(1972). "New Hampshire courts do not consider involuntary or accidental entries
upon another's land as trespass, nor do they recognize constructive intent.” In
re: MTBE, 379 F.Supp.2d at 418 (citations and quotations omitted). The intent
required for a trespass claim is an intent to bring about a result which will invade
the interests of another in a way that the law forbids. |d. (quotations omitted). "If
an actor knows that an injury is substantially certain to result from its acts and it
nevertheless completes the act, it is treated by the law as if it in fact desired to
produce the injury.” Id at 418 (citations omitted).

The State's SAC asserts that each defendant in some fashion supplied
MTBE and/or gasoline containing MTBE to downstream handiers. See SAC
142(d). Specifically, the State argues that the defendants supplied MTBE
"when they [knew] that it was substantially certain that MTBE would: (i) be

released into the environment from commercial and consumer uses ang sources

14



in the State other than gasoiine delivery systems; and (ii) contaminate the waters
of the State. Id. The State's SAC sufficiently states a claim for trespass under
New Hampshire law by alleging that the defendants had acted with substantial
certainty that contamination would occur as a result of their actions.

Likewise, "[tlhe general court declares and determines that the water of
New Hampshire whether located above or below ground constitutes a limited
and, therefore, precious public resource which should be protected, conserved
and managed...." RSA 481:1 (2007). "[T}he state as trustee of this resource for
the public benefit declares that it has the authority and responsibility to provide
careful stewardship over all the waters lying within its boundaries.” Id.

The State sufficiently alleged a count of trespass concerning the State's
water, property it holds in trust for the public, when the State alleged that the
defendants had intentionally caused MTBE fo contaminate the State's water.

Therefore, the defendants' motion to dismiss Count V is denied.

Summary of Orders

The following orders are enterad:
1. Defendants’ motion to dismiss Counts | and i of plaintiffs action,
afleging strict fiability, is denied.
2. Defendants' motion to dismiss Count I, alleging nuisance, is
granted.

3. Defendants' motion fo dismiss Count V, alieging trespass, is denied.
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SO ORDERED.

G0 % ,,__.,._...-._-__.

Date * Phiig’P. Nén
[Erésiding dustice
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